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ANALYSIS : Legal

I	 ndividual letting is an 	
	 option open to many 	
	 property investors in 

Thailand. However, the more 
a development resembles 
a resort and the better it 
is managed - or the more 
commercial the mind of the 
developer or operator - the 
more likely the introduction 
of a successful rental 
pool scheme. Investors in 
holiday resorts in European 
destinations such as the 
south of France, Spain, the 
Gold Coast in Australia, 
Florida, California, Las 
Vegas and Canada, to name 
just a few, are often wise to 
the pros and cons of a rental 
pool scheme and what the 
‘real’ bottom profit line is 
after expenses. A number of 
issues are relevant to both 
the operator of a scheme 
and an investor analyzing 
the effectiveness of such a 
scheme, as well as the risks 
associated with joining. 

Rental pool schemes are 
not supposed to be adver-
sarial in nature but rather 
co-operative. However, due 
to friction that can arise due 
to the profit expectations of 
both parties, such schemes 
can either flourish or deteri-
orate as costs and expenses 
escalate and renovations 
become necessary.
Types of rental pool 
schemes

Rental pools can be struc-
tured in a variety of ways:

1.	 Compulsory Exclu-
sive (mandatory entry of the 
property into the rental pool 
and only the developer may 
nominate the operator)

2.	 Compulsory Quali-
fied Exclusive (mandatory 

Rental pools: Choices for an investor
entry into a rental pool, the 
developer may nominate 
but 70 per cent of the own-
ers consent to the nominat-
ed operator and 70 per cent 
may terminate the contract)

3.	 Non-compulsory 
Exclusive (If the buyer opts 
in the developer chooses the 
operator)

4.	 Non-compulsory 
Qualified Exclusive (The 
buyer may opt in or out, 
upon opt in, it shall partici-
pate in the decision to nomi-
nate an operator requiring 
70 per cent of the owners to 
consent and 70 per cent to 
terminate the contract)

5.	 Non-Compulsory, 
Non-exclusive (Buyers may 
choose their operator and 
are not committed to any 
one operator)
Compulsory exclusive: 
The most restrictive schemes 
are those which fall into the 
first category. Such schemes 
would typically be found in a 
scheme where the operator is 
of exceptional repute because 
the purchase or ‘investment’ 
in the property would be 
solely for the purpose of 
entering the property into 
the mandatory rental pool 
scheme. 

An investor would ex-
pect: a proven track record 
of rental pool operation due 
to the mandatory nature of 
the scheme; a termination 
right in the event that total 
net profit fell below a cer-
tain amount of a guaranteed 
rental pool income (net of 
expenses) of x per cent; a 
restriction on the operator of 
good repute, assigning the 
right to operate the rental 
pool to a third party (per-

haps a less attractive brand 
of operation); protection 
from litigation and full insur-
ance cover protecting the 
income in relation to events 
interrupting the operation of 
the resort ‘business interrup-
tion insurance’; and written 
guarantee and underwriting 
in respect of the guaranteed 
rental pool income (‘top-up 
provisions’).

A developer/seller would 
expect investors to agree to a 
tie-in of operation for several 
years to allow development 
of the ‘resort’; an ability in 
the event of a major repair 
or renovation to the ‘resort’ 
to make a ‘cash call’ on all 
investors to improve the run-
ning and profitability of the 
scheme; zero interference in 
the management of the re-
sort; restrictive owners usage 
provisions especially during 
high seasons to enable maxi-
mum room rate profitability 
and to secure good relation-
ships with agents; uniformity 
of units (i.e. all owners in the 
scheme buy into the furni-
ture package) for all indirect 
(management; accounting; 
administration; credit card 
commissions; and informa-
tion technology, marketing; 
salary costs (the GM is nor-
mally a large cost) and direct 
expenses relating to upkeep 
and maintenance of the re-
sort (laundry, newspapers, 
entertainment, complimen-
tary guest services) to be a 
deduction from the rental 
pool or a deemed ‘contribu-
tion’ from the owner before 
eligibility for profit exists. 
Qualified compulsory 
exclusive: Such a quali-
fication provides more of 

a safety blanket for wary 
investors who have been 
drawn into mismanaged 
pure compulsory schemes. 
The majority rule ensures 
that procrastinators and 
vexatious investors cannot 
affect the overall drive and 
reason behind the rental 
pool. Termination rights are 
made clear in such schemes 
and there is a feeling of ‘arms 
length’ attached to the entry of 
an investor into the scheme. 
If the owners collectively 
identify weaknesses in an 
operator’s ability to generate 
reasonable returns then the 
owners can take matters into 
their own hands. This means 
that the developer must put 
in place a system which it 
believes will retain the owners 
for the envisaged period of 
profit. Beyond the typical 
dilapidations phase (five 
years), an operator may well 
have a clear exit strategy and 
actually want the investors 
to take control from that 
point onwards. Over long 
periods of time, issues such 
as ‘backhand’ procurement, 
oversight of necessary permits 
(liquor licence in restaurants) 
labour disputes and other 
revenue impact factors may 
come to the fore as a result 
of mismanagement. The 
ability to majority terminate 
becomes key. As a hybrid to 
this and the pure compulsory 
arrangement, owners could 
be given the right to dismiss 
the general manager and 
management team but not 
the brand operator.
N o n - c o m p u l s o r y 
exclusive: Very similar to the 
qualified compulsory except 
for the fact that owners may 

opt out and rent the property 
privately if they perceive 
greater benefits. Such a 
scheme adds greater incentive 
to the operator to run a scheme 
that is more commercially 
attractive and better run than 
an individual letting. This 
encourages efficiency so that 
the cost of individual letting 
management, direct and 
indirect expenses is more due 
to the lack of savings through 
economy of scale. The 
developer retains control over 
the goodwill and branding 
of the resort by exclusively 
choosing the operator. 
Non-compulsory quali-
fied exclusive: Identical 
to the above except the 
developer no longer 
controls the operator, the 
majority elect to approve. 
The risk for owners is that a 
decision is made collectively 
based on a different set of 
inexperienced analyses of 
the market of operators of 
resorts whereas a savvy 
developer may well have an 
inside edge over which resort 
operator has the resource, 
performance and financial 
power to make the resort 
premium performance and 
of optimum operation. 
Non-compulsory, non-
exclusive: Such schemes 
should be avoided by both 
investor and bona fide 
resort developer. Where a 
scheme is purely optional or 
a variety of schemes may be 
implemented in one resort it 
is evident that there will be 
a lack of consistency and a 
lack of control in terms of 
management. A brand of 
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good repute will not accept 
co-management of a resort 
where there will inevitably be 
crossover between operators 
in terms of administration 
and human resource 
amongst numerous other 
functions. Multiple rental 
pools are mathematically 
incapable of producing 
greater cost efficiencies unless 
an exclusive rental pool is 
comparably mismanaged.
Contractual Points

A categorical list of ex-
penses which will be deduct-
ed from the rental pool should 
evidence a well thought-out 
scheme and the definitions 
section of a rental pool agree-
ment will reflect this. 

A specific provision re-
garding management pro-
curement should be included 
so it is clear that products used 
by the resort are not indirect 
kickbacks into the pockets of 
the operator’s management 
team. A clear procurement 
procedure in line with inter-
national resort procedures 
should be utilized. 

If salaries and general 
management remuneration 

is an expense deductible from 
rental pool income, then all 
contracts should be vetted 
to ensure that there are no 
provisions which threaten 
the profitability of a scheme. 
How much would a GM be 
entitled to upon dismissal, 
resignation or redundancy? 

Administration of the 
rental pool scheme should 
be transparent. Controver-
sially for the author, legal 
costs should be disclosed 
and accounted for, account-
ing costs should also be 
managed properly and IT 
maintenance costs (reserva-
tion systems etc) should be 
outsourced to an appropriate 
competent but cost effective 
contractor. Capital repaid 
costs should also be ten-
dered fairly especially in the 
event of a ‘cash-call’ or call 
upon owners to contribute to 
major renovations such as a 
new clubhouse or new emer-
gency fire escape systems. 

In all instances, the rental 
pool operator will seek “in 
its sole discretion”, “of its 
choosing”, “subject to opera-
tor’s approval” qualifications 

and in contrast, investors will 
seek voting procedures and 
the ability to intervene in po-
tentially erroneous manage-
ment decisions. 
Disputes 

Ultimately, regardless of 
which type of scheme is used, 
there should also be provision 
and planning in relation to the 
‘what-happens-if’ events that 
are frequently overlooked or 
smoothed over at the point of 
sale of the investment unit. If 
a guaranteed rental pool in-
come is not met, what legal 
recourse is available? Do the 
owners have a right to sue 
directly the hotel/rental pool 
operator, or was the contract 
cleverly constructed so that 
a new company with little or 
no assets was the intermedi-
ate operator with an ability to 
outsource or assign its duties 
to a more financially sound 
entity. 

In the first instance of dis-
satisfaction, where should an 
owner’s complaint be direct-
ed. Well thought out rental 
pools in complex resorts may 
well have a management es-
calation procedure whereby 
first ‘round’ complaints are 
submitted in writing internal-
ly and reviewed by a man-

agement team supervisor. 
Even an independent repre-
sentative from the operator 
not involved in the direct 
operation of the resort may 
be appointed to examine is-
sues identified by the owners 
as threats to return. After all, 
the management/operator 
should be taking a percent-
age of the rental pool as a 
management fee and the 
larger the rental pool income 
the more healthy the opera-
tors’ profits will be. 

From a potential inves-
tor’s point of view, rental 
pool schemes if non-op-
tional should be ready, well 
planned, transparent and 
subject to negotiation early 
on in the sales process as the 
very reason for purchase is 
to generate rental income. 
A guaranteed rental income 
in a lock-in situation inspires 
confidence. Personal usage 
periods should be set out at 
the outset to avoid disap-
pointment.

From a developer/op-
erators’ point of view, the 
ability to manage the resort 
in accordance with the con-
cept and brand of the resort 
is essential and resistance to 
the sometimes short-thinking 

owners “cheaper is better” 
or even the “most expensive 
is best” mentality is a neces-
sary skill. A contract should 
be clear regarding disclosure 
of profits and accounting 
principles so that the owners 
do not feel disenfranchised 
from their investment and 
of course will not be suspi-
cious with regards to actual 
profit made by the operator. 
Procurement and employ-
ment procedures should also 
be disclosed so that owners 
can, if they choose, scrutinize 
management but at the same 
time the operator should be 
free to exercise its experience 
and demonstrate its ability in 
the operation of a successful 
resort. The optimum rental 
pool contract will cover both 
a developer and investors’ 
requirements in a balanced, 
effective, practical and com-
mercially appropriate way.  

This article was co-writ-
ten by Desmond Hughes 
(Partner) and Kris Limcha-
roen (Partner) based in the 
Phuket, and Bangkok offices 
of Belmont Limcharoen re-
spectively and now with a 
new office in Koh Samui. 
www.BelmontLimcharoen.
com p

Rental pools: Choices for an investor
Continued from page 20

ANALYSIS : Legal cont’d


