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Ensuring your investment is legally sound
As high season is upon the 
Phuket property market and 
tourist numbers throughout 
the other regions of Thailand 
generally increase, an up to 
date summary ¬ taking into 
account the military rule in 
Thailand; the changes to 
procedures (not the law) at 
the Ministry of Commerce 
and the Land Offices in re-
cent months ¬ should pro-
vide some guidance for pro-
spective investors, and also 
sellers who are contemplat-
ing and reviewing their own 
legal sales structures in their 
developments. 

Options for Investment

Condominiums
Investors who wish to 

make a return solely based 
on financial speculation but 
with the minimum amount 
of complication relating to 
legal risk should look closely 
at purchasing a “direct free-
hold condominium” unit. 
Forty-nine percent of the 
registrable area of a condo-
minium in Thailand can be 
owned by foreigners, and 
therefore there is no need for 
lengthy analysis of the for-
eign ownership restrictions 
when a foreigner embarks 
upon such an investment. 

Those who have some 
operating business in Thai-
land and possess shares in 
a legitimately incorporated 
and properly regulated Thai 
company, and where the 
51% of the registrable area 
only remains for sale to Thai 
nationals or Thai entities, 
may consider procuring an 
investment by that company 
but with a lease from the 
Thai company to themselves 
considering the fact that the 
Thai company is not sup-
posed to be used as a shell 
vehicle to circumvent the 
law. The use of “nominees,” 
which is still to date being 
examined by the Thai Minis-
try of Commerce, should be 
avoided. 

As an alternative, a con-
dominium seller may have 
set up a leasing system 
whereby the lessees partici-
pate in the lessor company, 
indirectly to ensure that 
there is not an implication of 
an attempt to simply control 
all of the 51% of the units, 
through management ar-

rangements. Such a system 
must be satisfactory to the 
revenue department in terms 
of correct taxes being paid 
on the entity which owns the 
condominium units and also 
the rental income received 
by the same entity from the 
rental income from leasing 
the units. 

Condominiums are regu-
lated by specific consumer 
protection driven law, con-
tracts have minimum stan-
dards and provided the 
seller has been advised cor-
rectly on what the contents 
of those contracts should be, 
the sales process for a con-
dominium should be rela-
tively straightforward.
Villas

It is obviously not ap-
propriate, from the recent 
tightening of regulations 
and examination of Thai 
companies and legitimacy 
of shareholders, for a for-
eigner simply to form a Thai 
company with the sole pur-
pose of purchasing a villa 
and then attempt to prevent 
the shareholders in the Thai 
company from having any 
rights over their shares or 
any benefit from involve-
ment in the Thai company. 
Typically, Thai companies 
have been used to facilitate 
deals of this nature and it 
is clear the authorities have 
moved away from permit-
ting this to happen or have 
noticed that some Thai com-
panies are not properly in-
corporated; maintained; tax 
compliant nor operating any 
kind of business generating 
payable tax. 

Therefore, the investment 
options made available typi-
cally comprise:

	 Lease of the land 
under the villa, ownership of 
the building

The issues to note here 
are: will the landlord al-
ways be in Thailand or be 
alive when the lease is due 
to be transferred? Solutions 
are to lease from a reliable 
corporate entity which is 
always present in Thailand 
with more than one direc-
tor available to sign a nova-
tion/transfer of a lease. Tax, 
fees and registration costs 
are payable on transfer of a 
building and upon registra-

tion of a lease.
	 Lease of the land 

under the villa, some indirect 
participation through a se-
ries of corporate bodies in 
the landlord and manage-
ment company

Corporate structures can 
be managed so that lessees 
have more control of the 
contractual (not automatic) 
renewal of their leases for 
additional periods after the 
elapse of the legal maximum 
term of thirty years. These 
structures must be carefully 
constructed to avoid impli-
cation of circumvention of 
the law which is designed to 
prevent individuals simply 
arranging a lease to exist for 
longer than the law permits. 
Additionally, where there 
are corporate structures and 
lessees are expected to be 
indirectly involved, then the 
corporate structures must 
be reviewed for legal com-
pliance, accounting and tax 
compliance so the lessees 
are not in the future impli-
cated as having breached 
rules or regulations relating 
to the Thai companies. 

Issues to note: any cor-
porates offshore or onshore 
must be reviewed to check 
for implications of nominee 
structures. The less robust 
and flexible the ownership 
structure is, the more risk 

there may be. 
Apartments

Apartments can operate 
on a leasehold basis and 
the land underneath can 
be managed and placed 
into a corporate structure 
with appropriate Thai and 
foreign shareholdings to al-
low lessees to participate 
in the management of their 
leases. No nominees should 
exist in the corporate struc-
ture to avoid implications of 
circumvention of the law. It 
may be possible to register 
an apartment as a condo-
minium subject to building 
regulations and design. 

Issues to note: apart-
ments really do need an um-
brella management function. 
If this is operated through a 
Thai company with foreign 
shareholdings below the 
49% threshold, the ques-
tion must be asked – what 
do Thai shareholders in such 
a company receive for their 
participation in such a struc-
ture? Certainly, there should 
be a dividend and some 
correct and proper benefits 
for the Thai shareholders in 
such a structure which must 
be discussed with the Thai 
shareholders for acceptabil-
ity before proceeding with 
the investment. As there is no 
specific law regulating apart-
ments, the contracts should 

be reviewed vigorously in-
cluding but not limited to the 
management arrangements. 

Summary
Condominiums, Villas 

and Apartments each have a 
set of unique issues in terms 
of ownership or investment 
associated with a foreign 
investment. If these are con-
sidered prior to shopping for 
an investment there ought to 
be an avoidance of unnec-
essary expenditure of mon-
ies or resource in pursuing 
an investment only to find 
the ownership structure un-
satisfactory for the buyer/in-
vestor. There are investment 
and ownership structures 
which have been prepared 
by certain developers which 
have been carefully scruti-
nised and analysed prior to 
the real estate product be-
ing launched for sale/invest-
ment. A purchase for profit 
should also be made con-
sidering the potential ease or 
otherwise of a re-sale. 

This article was co-writ-
ten by Desmond Hughes 
(Partner) and Kris Limcha-
roen (Partner) based in the 
Phuket, and Bangkok offices 
of Belmont Limcharoen re-
spectively and now with a 
new office in Koh Samui. 
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